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Temporary stay could be the end for Birdsall
By Haley Behre

TRENTON — As Birdsall Services Group [BSG] continues to seek a potential buyer, the engineering firm is
appealing a court’s decision that temporarily restrains the company from making employee payroll and other
payments necessary for normal business operations.

Judge Michael Shipp, of the U.S. District Court for the District of New Jersey, issued the order yesterday
afternoon, granting a temporary stay, which stops the flow of cash for essentials, pending the state’s appeal in
the District Court.

The decision, BSG contends, could essentially shut down the business and diminish any hopes the firm has of
selling.

BSG has received “inquiries from four potential buyers expressing an interest in purchasing the Debtors’
assets,” according to a letter written by Mark Conlan, of Gibbons P.C., who is the bankruptcy counsel for BSG.
The letter was written to Judge Shipp.

“The sale of the Debtors’ businesses as a going concern is in the best interest of all parties in interest —
including the State — and a sale will preserve innocent workers’ jobs,” the document states.

The document continues, “without the continued use of cash collateral, the Debtor
cannot sustain their businesses, will have to cease operations and any hope of a sale
will quickly evaporate.”

The stay stems from the state appealing the U.S. Bankruptcy Court for the District of
New Jersey’s interim and second interim orders that authorized the release of up to
about $3 million from March 26 to April 22 to run the business.

Judge Shipp’s order granted a stay on the second interim order, which authorized the
release of up to $1.29 million for the next two weeks. The interim order essentially
allowed BSG to continue its operation.

BSG gave notice of its appeal to the U.S. Court of Appeals for the Third Circuit on Wednesday, April 10, the
same day Judge Shipp issued his order.

The engineering firm has been under the microscope recently because seven of its current and former
employees, some of which have ties to the local community, were indicted on March 26 on charges they
conspired in a scheme to avoid the restrictions of New Jersey’s Pay-to-Play Act by disguising illegal corporate
political contributions as personal contributions of employees of the firm.

The employees were allegedly repaid by the company for their political donations.

As a result, Judge Lawrence M. Lawson, of the Monmouth County Superior Court in Freehold, issued a court
order on March 26 to seize and retain “any and all assets” of BSG, including two BSG Bank of America bank
accounts, according to court documents.

The company then subsequently filed for bankruptcy with the United States Bankruptcy Court for the District of
New Jersey three days later, on March 29.

The company filed for bankruptcy under Chapter 11 of the Bankruptcy Code, which “usually proposes a plan of
reorganization to keep its business alive and pay creditors over time,” according to the U.S. Courts website,
www.uscourts.gov/FederalCourts/Bankruptcy/BankruptcyBasics/Chapter11.aspx.
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The company also filed a motion to the bankruptcy court that same day, asking the court to release funds so
the company could pay its employees’ salaries and related obligations, such as employee benefits and business
expenses, which since has been granted on an interim basis.

Judge Michael Kaplan, of the U.S. Bankruptcy Court for the District of New Jersey, issued an interim order on
April 1, authorizing BSG to fund payroll for the past two weeks for its employees, including their benefits, up to
a total of $1.7 million, according to court documents. Employees who were indicted on March 26 were not to
be paid.

One week later, on April 8, the judge issued a second interim order, authorizing the release of up to $1.29
million for the next two weeks in order to maintain BSG’s assets so they can continue their operation, which
includes paying their employees, rent, utilities and amounts owed to vendors, according to court documents.
Again, no payments shall be made to any indicted employee pursuant to the March 26 indictment or on account
of any severance obligation to any former employee, according to court documents.

The judge also extended the time BSG has to file its schedules of assets and liabilities and statements of
financial affairs from April 12 to April 29, and denied the state’s cross motion to dismiss BSG’s bankruptcy case,
which was filed on March 31.

“This matter having been opened on the State of New Jersey’s cross motion to dismiss the Debtors’ bankruptcy
cases or for a determination that the continuation of the efforts of the State of New Jersey to seize assets are
police powers exempt from the automatic stay; and the Court having considered all arguments of counsel … it
is hereby ordered that the State Of New Jersey’s cross motion is denied,” court documents state.

The state is currently appealing the court’s decision for the interim and second interim order granting use of
cash collateral and has asked for a stay until a determination can be made — which could hurt BSG’s chances of
selling the company.

The matter will be heard in U.S. District Court for the District of New Jersey.

The state feels there should be a stay pending appeal because it meets all four standards that must be
established for it to happen. Those standards are that irreparable injury has been caused, a likelihood of
success on the merits of the appeal, a balance of hardships favoring the stay and the public interest.

According to court documents, “the pending appeal raises an important question of fundamental importance:
whether a corporation indicted for a longstanding scheme to violate the State’s campaign finance and ‘pay to
play’ laws, whose property has been seized for in rem forfeiture as the instrumentality of its crimes, can file
for Chapter 11 relief and use the Bankruptcy Court’s equitable power to interfere with the State’s custody of
the seized property while forfeiture proceedings are pending in the Superior Court.”

The state contests in its motion to stay that the bankruptcy court interfered in a pending state court criminal
proceeding by exercising control over BSG’s property that had been previously seized by the state.

The state also contests in the motion that BSG could have sought relief from the state since state forfeiture
statutes authorize the state court to make interim orders for property that was seized.

Thus, “the bankruptcy court had no authority to exercise control over property that had been seized by the
State,” court documents state.

Furthermore, the state contends its interest in enforcing criminal forfeiture is “paramount” and that the
state’s interest “in enforcing its criminal laws to deter political corruption far outweighs any interest in the
continued operation of BSG’s business,” court documents state.

As of Wednesday afternoon, BSG’s appeal in the U.S. Court of Appeals for the Third Circuit.

The U.S. District Court for the District of New Jersey is expected to hear the state’s appeal of the interim
orders on Monday.
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The bankruptcy matter is expected to be brought back to the court at 1 p.m. on April 22 at the United States
Bankruptcy Court in Trenton.

© 2013 Star News Group. All rights reserved. Any copying, redistribution or retransmission of any of the
contents of this service without the express written consent of Star News Group is prohibited.

Privacy Policy | Visitor Agreement

Reader Comments
Leave a comment on “Temporary stay could be the end for Birdsall”

Star News Group (04.11.13): Temporary stay could be the end f... http://starnewsgroup.com/weekly/2013/04.11.13/temporary_st_...

3 of 3 4/11/13 4:38 PM


