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Change orders are questioned
Belmar sees several increases from original bid
There are 1 comments on this story. Click to comment.

By Haley Behre

BELMAR — Questions have been asked recently by several residents in town as to whether the borough has
proceeded properly, and according to law, with the change orders related to the new 1.3-mile boardwalk in
town.

These questions include whether the total amount of the change order was more than 20 percent of the
contract awarded and why the work stemming from the change orders began prior to the council approving
them.

Under most circumstances, the total number of change orders is not able to exceed 20 percent of the contract
originally awarded.

The boardwalk project, which included a boardwalk and an engineered dune system, was anticipated to cost
about $11.1 million. Both parts of the project were awarded to Piscataway-based Epic Management, Inc. in
December 2012 — $6.6 million for the boardwalk and $4.5 million for an engineered dune system.

The notice to proceed was given for the boardwalk, but no such notice was ever given
for the engineered dune system.

If a municipality does not give a notice to proceed within 30 days of awarding a
contract, the project must go out to bid, again.

Throughout the boardwalk construction process, three change orders have been made
in regard to the boardwalk project — two for Epic Management’s contract and one for
Freehold-based Precise Construction’s contract for the utility services and concrete
work on the boardwalk.

the boardwalk

In December 2012, the borough issued the notice to proceed for the boardwalk. A notice to proceed was never
given for the engineered dune system.

The borough had 30 days from the time they awarded the contract to give the notice to proceed. If the notice
to proceed was not given in that time, which it was not, the contract would have to go out to bid again.

The boardwalk portion of the project was originally estimated to cost $6.6 million.

In March, the governing body passed a change order resolution, by a vote of 4-0, for $1.4 million, bringing Epic
Management’s contract for the boardwalk up to $8 million. Councilman Jim Bean abstained from the vote
because the work had already started.

At the June 5 meeting of the council, the governing body passed a resolution, by a vote of 4-1, authorizing a
change order decrease of $4.9 million for Epic Management’s contract.

Councilman Bean was the sole no vote.

The change order in question reflects a $5.1 million decrease — with $4.5 million of that for the engineered
dune system that never came to fruition. The remainder of the $5.1 million decrease, $600,000, comes from a
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decrease in the quantities for boardwalk material.

The change order also reflects an increase of $256,059 after the final count of material quantities was
completed, resulting in the change order amount of $4.9 million.

The governing body also passed a resolution at the June 5 meeting authorizing a change order for the utility
services and concrete work Precise Construction had done on the boardwalk. The resolution was passed 4-0,
with Councilman Bean abstaining from the vote since the work had already been done.

The councilman said he was envoking the “Jim Bean rule,” where he will not vote on “anything where the work
is already done because my vote doesn’t count anyway.”

That change order was for an overall decrease of $4,600 to its contract, which now totals $463,775.

Precise Construction’s original contract was for $363,975, but that contract was subsequently amended to
$468,375. The amended contract was due to an error the company made in its bid for the unit price for the
test pits. A test pit is used to determine where the existing utilities in the road are so the new utilities can be
put in a place that will not conflict with what is existing.

The Precise Construction change order also reflects a $132,000 decrease — $108,000 for the borough’s
department of public works to perform the test pits in-house and $24,000 for electrical conduits, according to
the change order.

But the change order also reflects a $127,400 increase in work for items such as electrical conduits, more
utility connections and Jersey Central Power and Light [JCP&L] changes to the project, according to the
project.

These changes put together reflect the $4,600 total decrease in the change order.

The total number of change orders on a construction project are generally not able to exceed 20 percent of the
original contract and are limited to “unforeseeable problems” or “minor modifications to effect economies,
improve service or resolve minor problems with affected property owners,” according to the state’s change
order code. Change orders shall not “expand upon the size, nature or scope of the project” or be work that
could “reasonably be effectuated by a separately bid contract without unduly disrupting the basic work or
imposing adverse cost consequences,” according to the code.

Unforeseeable problems are “conditions or circumstances that could not be foreseen at the time the
specifications were written and the contract awarded; provided that a substantial amount of the construction
would be delayed, which would result in substantial increases in costs above the original contract amount or
substantial inconvenience to the public if bidding were to be required,” according to the code.

Ken Pringle, a partner in the firm of Pringle Quinn Anzano, in Belmar, who also served as the borough’s mayor
for two decades, was asked this week about the frequent use of change orders by the current administration
and the high dollar amount of some of those change orders.

If the cost of the engineered dune system is not factored into the overall percentage of the change order,
which Mr. Pringle said he believes it should not have been, the first change order exceeds the 20-percent
change order limit.

The code is “silent” on whether reductions in a contract should be factored in before calculating the
percentage of the change order increases, but Mr. Pringle said he will give the borough the “benefit of the
doubt” and include the net worth of the change orders.

The first change order is about 21 percent of the original contract, and with the second change order that
percent goes down to about 16 percent, but Mr. Pringle said he does not see wording in the code saying a
municipality can exceed the 20-percent limit in one change order then reduce that percentage to below 20
percent with another change order down the road.
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Mayor Matt Doherty said the first change order did not exceed 20 percent because the total awarded contract
was for $11.1 million, making the change order percent about 12.6 percent. His calculation was based on
keeping the cost of the sea wall/dunes — which were never built — in the contract.

Mr. Pringle said the fact the borough decreased the price of the engineered dune system in the second change
order “proves a point” that that item should not have been part of the contract in the first place or calculated
in as part of the reduction of the first change order.

The only time the total number of change orders are able to exceed 20 percent of the contract is when “the
factual circumstances make it reasonably possible to execute a new contract for the additional work,” such as
when there is an unforeseen circumstance or a “differing site condition is combined with a situation which
renders execution of a new contract an unreasonable interference with the efficient completion of the work,”
according to the code.

If a change order exceeds 20 percent, a series of steps need to be taken, such as having a written certificate
justifying the performance of the work and approval of the change order by the governing body prior to the
work being executed, according to the code.

Mr. Pringle also said some of the items on the first change order should not have been there because they were
not “unforeseeable problems.” These items, he said, include the light pole foundations and electric conduits.

Colleen Connolly, borough administrator, said the borough did not go out to bid for the light pole foundations
and electric conduits because the work had to be done before the decking was put down.

If the decking was done prior to the electric conduits, the boardwalk would have had to be ripped up for the
electrical work, she said.

Mayor Doherty said the borough did not go out to bid on the project because the borough’s former engineering
firm, Birdsall Services Group [BSG], discussed the prices for the electric conduits and light pole foundations
with Epic Management, looked at what the market was charging for the same services, and determined it was
“in line” with what the market was charging. He added going out to bid “would have potentially slowed down
completion.”

BSG is no longer Belmar’s engineering firm. Maser Consulting, of Red Bank, recently became the borough’s
engineering firm.

In March, Scott MacFadden, a BSG employee who had worked on the boardwalk, said the electric conduits and
light pole foundations were not included in the original bid specifications, but was added when the borough
decided to use Trex decking.

“It was always going to happen,” he said, “It was just a matter of which phase.”

According to Mr. MacFadden, the electric conduits and light pole foundations were originally going to be
installed after the decking was done, but that would be costly and cause a delay in construction with the Trex
decking.

So, to not delay the project and not increase the cost substantially, Mr. MacFadden said BSG decided to add it
into the change order.

The purpose of the change order code, Mr. Pringle said, is to “make the bidding process fair and a true
competition for the lowest price for the tax payers.”

If the contractor knows he can get additional work through change orders, then the company has an incentive
to put in an unreasonably low bid knowing they can get that additional work, Mr. Pringle said, noting that
possibility is “troubling.”

Mr. Pringle said he does not know if that was done in Belmar in this case.
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“I found the whole process very troubling,” he said, including the fact each time a change order was brought to
the governing body, the work had already been coompleted.

Ms. Connolly said “change orders are never fun,” but the borough is within the statutory guidelines and was
able to deliver a “really fabulous product.”

In all instances — the two change orders for Epic Management and the one change order for Precise
Construction — the work began prior to the governing body approving it, which is in violation of the code.

According to the code, the governing body shall pass a resolution authorizing the change to the contract, and
that resolution “shall be passed before execution of the change order. No work shall be performed or purchases
made on the involved phase of the contract until the resolution is passed.”

Mr. Pringle said the problem with doing work prior to issuing the change order is that it deprives citizens the
right to challenge that change order.

So when the change order is brought before the public for a vote it is a “fait accompli,” Mr. Pringle said.

Also, if citizens decide to challenge the change order in court, there is “no effective relief” because the work
has already been completed, he said.

Mayor Doherty said “the work itself does not wait for the change order.”

He said change order work has been done prior to the council’s vote on almost every project he can think of
since he has been on council, which is since 2007.

To hold up work until the council can approve a change order “makes no business sense,” the mayor said.

Michael DuPont, the borough’s attorney, said “sure the borough knew about it,” referring to the section of the
code about passing a resolution prior to executing the work in the change order. “This is nothing new,” he said.

If the vendor chooses to proceed without the council’s approval that is “at his own risk,” the attorney said,
noting the borough does not encourage the change order work to begin prior to the council’s approval.

“The borough complies with all the state order regulations regarding change orders,” he said.

Mayor Doherty said “the taxpayer is never at risk. The contract is 100 percent at risk” by starting the change
order work prior to the council approving it. He added that the engineering firm only authorizes change orders
that are appropriate.

Mr. Pringle said if the law governing change orders has not been properly followed, it could be an issue for the
Federal Emergency Management Agency [FEMA] when it comes to reimbursing the borough for the project.
FEMA can reimburse municipalities up to 75 percent on certain projects.

Mayor Doherty said the borough is “absolutely” confident it will be reimbursed by FEMA.

“FEMA has been involved in this process since day one,” he said.

In all, the boardwalk cost a little more than $11 million.

The borough will be pursuing the engineered dune system at a later date. The borough is waiting on the state
to approve the project, Mayor Doherty said.
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Borough paid a cop for a ring he lost on duty. Oops that was a mistake. We shouldn't have done it.
Borough paid a resident for their storm damaged car. Oops that was a mistake. We shouldn't have done it.
Borough hired people without advertising. Oops that was a mistake. We shouldn't have done it.
Made change orders more than allowed by law. Oops that was a mistake. We shouldn't have done it.
I could go on and on and on. Never thought I'd say this, we need Ken Pringle back!

Report this comment as inappropriate.
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