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Lawsuits filed vs. pavilion proposal
Residents call for referendum on plans
There are 2 comments on this story. Click to comment.

By Haley Behre

BELMAR — Two lawsuits were filed with the Superior Court of New Jersey in Monmouth County last week against
the Borough of Belmar for its actions related to the rebuilding of the beachfront pavilions.

Both complaints were filed on Friday, Sept. 20.

The first lawsuit seeks to compel the borough to comply with a petition filed on Sept. 18, giving Belmar voters
an opportunity to vote on whether to incur the debt for the two new, planned pavilions at the beachfront. The
lawsuit seeks to have the question placed on the ballot for the Nov. 5 election.

The petition filed on Sept. 18 by a group of Belmar residents calling itself Let the Citizens Decide protests the
$7.5 million bond ordinance that was adopted earlier this month to fund the pavilion project. The petition
states that those who signed it “demand” that a referendum be held on whether to adopt the ordinance.

The second lawsuit alleges the borough violates the Public Trust Doctrine and state
law by funding the pavilion project using badge revenue and beach utility funds.

Both lawsuits were filed on behalf of the plaintiffs by Pringle Quinn Anzano, of which
Ken Pringle, the former Belmar mayor, is a partner.

This is the third lawsuit and second petition filed in regard to rebuilding at the
beachfront.

PROPOSED PLAN

Earlier this month, the governing body approved a $7.5 million bond ordinance funding reconstruction of the
Fifth [Taylor Pavilion] and 10th Avenue pavilions. The other two pavilions — Eighth and 13th avenues — are not
being reconstructed at this time. The down payment for the bond, which is funded by the borough, accounts
for $375,000.

According to Mayor Matt Doherty, the borough is moving forward with these two pavilions because one is home
to public services — police, first aid and lifeguards — and the other is used by the residents. He said 92 percent
of the events at Taylor Pavilion held in 2012, up until Hurricane Sandy struck, were for Belmar residents and
groups.

The Taylor Pavilion, which is a community building, will have a second story, which did not exist in the former
pavilion.

The 10th Avenue Pavilion will be home to the public services, concession area and a second story tower, which
will allow the police and lifeguards to look up and down the beach.

REFERENDUM

The first lawsuit seeks injunctive relief to prevent the borough from incurring any costs or debt or awarding any
contracts for the pavilion project. The lawsuit also seeks an order requiring Ms. Claudio to certify the bond
ordinance petition and to have the ordinance placed on the ballot for the Nov. 5 election so the voters can
decide whether to incur the debt for the pavilions.
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Belmar residents Joy DeSanctis, Fred Marziano, Noreen Dean-Moran and Susan Pringle are the plaintiffs in this
lawsuit.

The plaintiffs seek this action in accordance with a state statute that allows ordinances authorizing the
incurring of indebtedness to be subject to a referendum. A referendum can occur when a petition is presented
to the governing body with at least 15 percent of the number of votes cast in the most recent general election
at which members of the General Assembly were elected, which was in 2011.

The petition garnered 351 signatures, which is more than the 217 required.

“If the petition is sufficient, the clerk shall submit it to the governing body of the municipality without delay,
and shall take all necessary steps ... for a scheduling of an election according to state statute.

The only exception to having a bond ordinance subject to a referendum is if it was enacted pursuant to the
Local Redevelopment and Housing Law, according to court documents.

According to state statute, a municipality may issue bonds for a redevelopment project, however, no
redevelopment project may be carried out unless it is in accordance with a redevelopment plan adopted by the
municipality.

Earlier this year, the beachfront became designated as an area in need of redevelopment, but a redevelopment
plan has not been adopted yet.

The governing body approved a resolution authorizing the planning board to look at the proposed
redevelopment plan at the Sept. 18 meeting. That planning board meeting was held on Tuesday evening [see
related story].

Since a redevelopment plan was not adopted prior to introducing the bond ordinance and there was no mention
of it in the ordinance, the plaintiffs allege that the pavilion project is not a redevelopment project, making it
susceptible to a referendum petition.

Even if the redevelopment plan is adopted, the plaintiffs contend that will not “save” the bond ordinance from
going before the voters since there was no plan in place when the ordinance was adopted, Mr. Pringle said.

According to Bertha Sumick, special deputy to the county clerk in Monmouth County, “nothing can be added to
the ballot at this point” unless it is filed with the Superior Court and goes before a judge.

Mayor Doherty said their redevelopment attorney, William Northgrave, has done extensive research on the
matter and believes the borough has strong legal grounds.

Mr. Northgrave could not be reached for comment.

BEACHES FREE

The second lawsuit alleges the borough violates the Public Trust Doctrine and state law by using beach badge
revenue and beach utility funds to pay for the pavilions, and is asking the court to decide the issue of how the
bond ordinance should be funded and who pays for it.

Belmar residents Richard Wright, Kimberly Paterson, Katrina Clapsis, Eugene Clapsis, Anita Sanzio, Joseph
Sanzio, Robin Franco, Valerie Ottofaro, William Straus, Vincent Ehmann, Patricia Corea, Michael Seebeck and
Robert Wall are the plaintiffs in this lawsuit.

While media outlets have stated both lawsuits were filed by Let the Citizens Decide that is not the case, Mr.
Pringle said.

Mr. Pringle said the lawsuits are being filed by individuals, not the group and he was not sure how many of the
plaintiffs were members of the group.
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The plaintiffs want the court to rule on their lawsuit prior to the referendum so that voters have that
information available when they go to the polls, Mr. Pringle said.

In order to pay for the two pavilions, the borough plans to increase daily badges from $7 to $8 and seasonal
badges from $50 to $60, use the $485,000 flood insurance payment from the 10th Avenue pavilion and use the
$390,000 that has been set aside annually in the budget for boardwalk repairs, for the pavilions.

This project would come at no cost to the taxpayers, Mayor Doherty has repeatedly stated.

While state law authorizes oceanfront municipalities, like Belmar, to charge fees for access and use of the
beach and bathing and recreation facilities, among other items, the plaintiffs allege that does not extend to
the construction, operation and maintenance cost of facilities that are not for the operation of the beach.
Allowing the borough to use badge fees to subsidize municipal expenses or provide amenities that will benefit
borough residents would also violate the Public Trust Doctrine, the plaintiffs allege, because that would place
the interests of Belmar residents before those who pay to go on Belmar’s beaches.

In Slocum v. Borough of Belmar, which was decided in 1989, the court ordered Belmar to create a separate
beach account to collect all revenues associated with the beach.

Since then, a separate beach utility fund has been in existence, with expenses of operating and maintaining
Belmar’s beachfront pavilions and concession revenues generated by the pavilions being split between the
borough’s general fund and the beach utility, according to court documents. Forty percent of those costs have
been attributed to the general fund, while 60 percent has been attributed to the beach utility, according to
court documents.

Mr. Pringle said when he was mayor the borough split the cost 60/40 with the beach utility and general fund,
respectively. Mayor Doherty said to the best of his knowledge, that is still the case.

Mayor Doherty also said it is “completely immaterial” to rebuilding the pavilions.

In addition, the lawsuit alleges the borough has “always recognized” that Taylor Pavilion’s multipurpose room
was not beach related, with fees associated with renting the space being lower for Belmar residents than
non-Belmar residents and free for Belmar nonprofits.

“Such a preferential rate schedule benefiting local residents and organizations would clearly have been
improper under the Public Trust Doctrine,” according to court documents.

Those fees were then deposited as miscellaneous revenue in the general fund, the court document states.

Mr. Pringle said the fees for Taylor Pavilion’s multipurpose room, and where they were allocated, were the
same when he was mayor. He also said that there was an understanding that, that room was not part of the
beach utility since it was not used for the operation of the beach.

Mayor Doherty said he is not sure what the fees were for Taylor Pavilion’s multipurpose room, but going forward
there will be “equal access and equal fees.”

None of the pavilions the borough plans to rebuild will be exclusive to Belmar residents, the mayor said. They
will be open to anyone, he noted.

“What’s important for residents to know is that these are both frivolous lawsuits” that will use taxpayer dollars
to defend, Mayor Doherty said.

The mayor said the borough spoke to borough attorney Michael Dupont prior to moving forward with the
funding for the pavilions. Mr. Dupont had done research and advised the borough it was in its legal right to use
beach revenues for rebuilding the pavilions, he said.

Mr. Dupont said on Tuesday that he declined to comment on the lawsuit because he has not seen it.
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At a previous council meeting on Sept. 4, Mr. Dupont said “it’s clear that the pavilions, based on the Slocum
case, can be rebuilt with beach utility funds.”

The borough believes it is in a “strong legal position to the win the argument in court on both of them
[lawsuits],” Mayor Doherty said.

It is “unfortunate that there is this element in town — political opposition — to our recovery from Sandy. That’s
what’s pushing this process down this path,” he said.

“If they are successful in the lawsuit, they will be responsible for increasing property taxes for everyone in the
Borough of Belmar,” Mayor Doherty said. “It’s a tremendous risk to take for what is just political posturing.”

A court date had not been scheduled for either case as of Wednesday morning.
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Reader Comments
Leave a comment on “Lawsuits filed vs. pavilion proposal”

Belmar or Bust → Posted: Thursday, Sep 26 at 10:41 AM

All this talk about actions to avoid public bids and referendums sure make this mayor look like one slippery
character.
Report this comment as inappropriate.

David Schneck → Posted: Thursday, Sep 26 at 08:32 AM

"Recovery" would be to replace what was lost in the storm, so it is the mayor and his allies that oppose recovery.

What the "element", as the mayor so gracefully refers to us as, are citizens who oppose the mayor granting himself
special powers to "redevelop" the beach with huge, expensive bldgs that would change forever the whole character
of our beautiful beachfront area.

Only Belmar enacted "Redevelopment", which allows it to avoid public bidding and possibly ignore referendum
drives.
Report this comment as inappropriate.
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